
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

7th September ’2017 

 

TITLE APPEAL NO. 19/2012 

(1) Sri Kamala Bhuyan 

(2) Sri Rabiram Bhuyan 

Both sons of (L) Paniram Bhuyan @ Keot 

(3) Smt. Tanu Bhuyan 

Daughter of (L) Late Paniram Bhuyan @ Keot 

(4) Smt. Niru Kalita 

Wife of (L) Prafulla Kalita 

 All residents of – 

Bam-Parbatia Barhoi Chuburi 

 PO – Tezpur, Mouza – Bhairabpad 

 District – Sonitpur, Assam 

--- Appellants/ Defendants 

-Vs- 

(1) Sri Ratneswar Bhuyan 

(2) Sri Golap Chandra Bhuyan 

    Both sons of (L) Thanuram Bhuyan @ Keot 

(3)  Smt. Renubala Borah 

Wife of Sri Jugal Chandra Borah 

All are resident of  - 

Bam-Parbatia Barhoi Chuburi 

 PO – Tezpur, Mouza – Bhairabpad 

 District – Sonitpur, Assam 

    --- Respondents/ Plaintiffs 
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This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 19-05-2012 passed by the learned Munsiff, No.1, Tezpur in Title 

Suit No.20 of 2005, decreeing the suit of the respondents/plaintiff, came for 

final hearing on 10-08-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

 

JUDGMENT 

(1) This appeal has been preferred against the Judgment and Decree 

dated 19-05-2012, passed by the learned Munsiff, No.1, Tezpur, in Title Suit 

No. 20 of 2005, whereby the plaintiff’s suit was decreed.  

 

Case of the Plaintiffs/Respondents in the Original Suit: 

(2) The respondent as plaintiff instituted the Title Suit against the 

defendants seeking declaration of right, title and interest of the plaintiffs in 

respect of the suit land and for recovery of possession of the suit land by 

evicting the defendants with their men and materials therefrom and for 

further declaration that order passed by the Addl. Deputy Commissioner, 

Revenue, Sonitpur, Tezpur dated 09-12-2004 in Misc. Case No.41/2002 as 

illegal, null and void and without jurisdiction and for permanent injunction.  

(3) It was claimed that (L) Umai Keot was the grandfather of both the 

contesting parties and was the original pattadar of the suit land. After his 

death the properties were inherited by his three sons (1) Thanuram Keot, (2) 

Paniram Keot and (3) Dhaneswar Keot. The plaintiffs are the legal heirs of (L) 
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Thanuram Keot and the defendants are legal heirs of (L) Dhaneswar Keot. It 

was further stated by the plaintiff that after the death of (L) Umai Keot, the 

three sons mutually shared their ancestral property equally in three parts and 

each inherited 3 Katha 11 lessas of land. Originally (L) Umai Keot was the 

original owner and pattadar of 2 Bigha 13 Lessa of land under Dag No.133 of 

PP No. 12 (old), 35 (new). After his death his three sons Tanuram Keot, 

Paniram Keot and Dhaneswar Keot became the joint owners by right of 

inheritance. The three brothers mutually divided the said land amongst 

themselves and as per mutual partition 3 Kathas 11 Lessas was allotted to 

each of them. The extreme eastern side of the dag as allotted to Thanuram 

Keot, the adjacent western side was allotted to Dhaneswar Kept. Accordingly, 

all the three brothers had been occupying their specific allotted shares of land 

peacefully. After death of Thanuram Keot, the plaintiffs become the joint 

owners and possessors of his portion of land and after the death of Paniram 

Keot the defendant became the joint owners and possessors of his specified 

land. Thaneswar Bhuyan was issueless and after this death, his wife Senduri 

Bhuyan became the sole owner and possessor of h is share of land. 

Subsequently, Senduri Bhuyan gifted her portion of land to Giridhar Bora and 

who sold the same to Naba Kanta Bhuyan.  

(4) On 12-11-1998 defendant No.1 illegally and forcibly entered into the 

suit land and started to plough the land and planted at least 10-15 banana 

trees. Plaintiff No.1 objected, but the defendants did not heed. Hence, the 

plaintiff No.1 filed a petition u/s 145 CrPC in the Court of Executive 

Magistrate, Tezpur and suit land was attached vide order dated 10-04-2002 
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the Executive Magistrate declared the possession of the suit land in favour of 

the defendant No.1 and the suit land was released from attachment and the 

possession was handed over to defendant No.1. Defendant No.2 and 4 also 

entered the suit land and took possession and erected boundary fencing. 

Plaintiff No.1 filed revision petition in the Court of Sessions Judge, Sonitpur 

and vide order dated 27-01-2003 the order of Executive Magistrate was set 

aside. Though the Ld. Executive Magistrate, Tezpur vide order dated 01-08-

2003 dropped the Misc. Case but stated that as per police report the land was 

under the possession of the defendant for last 20-22 years, which is totally 

denied by the plaintiffs.  

(5) It was further alleged that defendant No.1, 2 and 3 along with Giridhar 

Bora got their names mutated in the total Dag No. 133 without serving any 

notice to the plaintiff and behind their back illegally and fraudulently. On the 

basis of long entry the defendants have not acquired any exclusive right, title 

and interest in the total land of the said Dag No.133. The plaintiff No.1 and 2 

field a petition before the Deputy Commissioner u/s 151 of Assam Land 

Revenue Regulation to get their names mutated against the Dag No.133 by 

correcting the mutation dated 18-11-1998, but the prayer was rejected 

without any just ground. It was alleged by the plaintiff that the defendants 

have no right, title and interest in the suit land at any point of time and they 

are nothing but trespassers and are bound to quit and evict the suit land and 

hand over the vacant possession to the plaintiff. Hence, t he present suit was 

filed with the following relief:  

(a) For declaration of plaintiff’s right, title and interest in the suit land 
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and for recovery of the possession of the same by evicting the 

defendant with their men and materials therefrom and if necessary 

by demolishing and removing the structures / houses etc.  

(b) For declaration of mutation dated 18-11-1998 and order dated 09-

12-2004 passed in Msic. Case No.41/2002 as illegal, null and void;  

(c) For permanent injunction restraining and prohibiting the 

defendants from entering into the suit land.  

(d) For all cost of suit  

(e) For other relief as the court deem fit and proper.   

 

Case of the Defendants / Appellants in the Original Suit: 

(6) The appellants as Defendants appeared before the Court on receiving 

summon and filed written statement. It was claimed that there is no cause of 

action, that the suit is barred by limitation and that the suit is not 

maintainable in its present form as it is bad for non-joinder of Sri Naba Kanta 

Bhuyan and other pattadars. It was also alleged that the plaintiffs have no 

right, title and interest over the suit land and suit is bad u/s 34 of the Specific 

Relief Act.  

(7) It was claimed that (L) Puniram Keot and (L) Dhaneswar Keot had a 

mutual partition between them and as per the said mutual partition land 

Thanuram Keot relinquished his right over his share in Dag No.133 taking 

some other land originally belong to their father (L) Umai Keot. Accordingly, 

the land measuring 2 Bighas 13 Lessas of PP No.12 (old), 35 (new) was 

mutated in the name of (L) Nabin Bhuyan, defendant No.1 and 2 and Smt. 
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Senduri Bhuyan (wife of (L) Dhaneswar Bhuyan. Neither Thanuram Keot nor 

the present plaintiffs ever objected to the said mutation. It was specifically 

alleged by the defendants that after the mutual partition amongst the three 

brothers, 3 Kathas 11 Lessas of land fell in the share of Dhaneswar Keot and 1 

Bigha 2 Katha 2 Lessa of land fell in the share of Paniram Koet and they were 

in possession of their respective shares. Thanuram was not in possession of 

any portion of the land covered under Dag No.133. Dhaneswar Keot died 

leaving behind his wife Senduri Keot as his legal heir and she gifted her 3 

Katha 1 lessa of land to Giridhar Bora who sold it to Naba Kanta Bhuyan.   

(8) Though the plaintiff No.1 had filed a false case u/s 145 CrPC, however, 

Ld. Executive Magistrate had declared possession in favour of the defendant 

No.1. It was further alleged that the Hon’ble Sessions Judge vide order dated 

27-01-2003 set aside the order dated 10-04-2002 passed by Ld. Executive 

Magistrate solely on technical ground. It was claimed by the defendants that 

the plaintiff are fully aware about the mutual settlement arrived at between 

the heirs and successors of (L) Umai Keot more than 50 years ago and 

therefore they never came forward to get their names mutated against the 

Dag No.133. However, now out of greed the plaintiff has instituted this false 

suit. Plaintiffs were never in possession of the suit land at any point of time 

nor the suit land ever belonged to the plaintiffs. Hence, it was prayed that the 

suit be dismissed with cost.        

(9) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1) Whether the suit is maintainable in its present form?  
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2) Whether the plaintiffs have right, title and interest over the suit 

land?  

3) Whether the plaintiff is entitled to decree as prayed for? 

4) Whether there is any cause of action for this suit?  

5) Whether the suit is bad for non-joinder of necessary party?  

6) Whether the suit is barred Limitation? 

7) Whether the predecessor of the plaintiff (L) Thanuram Keot has 

relinquished his right over the suit land?  

After hearing both the sides and going through the materials available 

on the record, the ld. Munsiff decreed the suit of the respondents/ 

plaintiffs. Being aggrieved with the Judgment and decree passed by the trial 

court the Appellant/ defendants preferred this appeal.  

 

Grounds For Appeal:  

(10) It was alleged by the appellants that Ld. Munsiff erred in law in not 

appreciating the facts that the suit is bad for non-joinder of necessary party as 

Sri Naba Kanta Bhuyan was necessary party to the suit as he was one of the 

pattadars. The Munsiff also failed to consider the impact of judgment in 

Criminal Motion No.18 (S-2) / 2002 dated 27-01-2003 holding the right, title 

and interest of the defendant / appellants over the suit land. It was further 

alleged that Munsiff failed to consider that because of possession of the 

defendants / appellants over the suit land, the right claimed by the plaintiff / 

respondent if any has become extinct and as such suit for declaration and 

recovery of possession deserves to be held as time barred. Further more, 

Thanuram has relinquished h is interest in the suit land and this was also not 
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taken into consideration by the Ld. Munsiff. The fact that Thanuram 

relinquished his share in the property was sufficiently established by the 

prolong possession by the defendants / appellants for a period over 20 years 

over the land. Hence, it was prayed that the appeal be allowed and the 

judgment and decree dated 19-05-2012 be set aside / reversed.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(11) I have heard both sides minutely and have gone through the oral and 

documentary evidences available on record and also the pleadings. I have also 

gone through the impugned judgment by Ld. Munsiff. Perusal of the Memo. of 

Appeal shows that the appellants / defendants are aggrieved by the decision 

of the Ld. Munsiff in Issue Nos.2, 3, 5 ,6 & 7 only and therefore the same are 

discussed herein below.  

  

ISSUE NO.5: Whether the suit is bad for non-joinder of 

necessary party? 

(12) Perusal of the impugned judgment shows that Ld. Munsiff had by 

bonafide mistake, marked this issue as Issue No.(d). However, in this 

discussion we will discuss this issue based on the assigned Issue No. in the 

appended sheet with the Title Suit where issues has been settled.  

 

Decision of Ld. Munsiff in the Impugned Judgment:  

(13) Ld. Munsiff held that the question whether Naba Kanta Bhuyan is 

necessary party or not depend on the relief sought in the suit. Since the 

subject matter does not involve share and partition and this is a declaration 

and eviction only, the impleadment of all the pattadars is not necessary for 
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adjudication of this suit. Hence, it was held that Naba Kanta Bhuyan was not a 

necessary party to the suit and the issue was settled in favour of the plaintiff.  

 

My Decision And Reasons Thereof:  

(14) I have considered the submission made by both sides and have gone 

through the pleadings and the evidence, it is seen that Naba Kanta Bhuyan 

became a pattadar after he purchased Senduri Bhuyan’s share of land which 

she had gifted to Giridhar Bora. Apparently none of the parties have any 

grievances against Naba Kanta Bhuyan or the share against which his name 

has been mutated. Under the circumstances, Naba Kanta Bhuyan does 

become necessary party to the suit and a decree be passed in his absence. 

Hence, I find no reason to interfere with the decision of Ld. Munsiff in 

this issue and it is held that suit is not bad for non-joinder of 

necessary party.    

 

ISSUE NO.6: Whether the suit is barred by limitation? 

(15) Perusal of the impugned judgment shows that Ld. Munsiff had by 

bonafide mistake, marked this issue as Issue No.(c). However, in this 

discussion we will discuss this issue based on the assigned Issue No. in the 

appended sheet with the Title Suit where issues has been settled.  

 

Decision of Ld. Munsiff in the Impugned Judgment:  

(16) Ld. Munsiff held that father of the plaintiffs had expired on 1998 and 

the suit has been filed in 2005. The law states that period of limitation is 12 

years in the Limitation Act. Hence, the plea of the defendants / appellants is 

not sustainable and it was held that the suit is not barred by limitation.   
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My Decision And Reasons Thereof:  

(17) None of the sides forwarded any argument on this point.  I have gone 

through the pleadings and I am in consensus with the opinion of Ld. Munsiff 

as the records reveals that (L) Thanuram Bhuyan had expired in 1998. Thus, 

the right of the plaintiffs to file the suit for declaration under whatever 

circumstances is 12 years as per Limitation Act. Hence, the decision of Ld. 

Munsiff in Issue No.6 is not interfered with and it is held that suit is 

not barred by limitation.        

 

ISSUE NO.7: Whether the predecessor of the plaintiff (L) 

Thanuram Keot has relinquished his right over 

the suit land? 

Decision of Ld. Munsiff in the Impugned Judgment:  

(18) Ld. Munsiff observed that deed of relinquishment is nature of a gift 

deed and can be oral or written relinquishment deed, which must be proved 

through coherent evidence that the executor has voluntarily relinquished his 

right and claims. It was further observed that the onus is upon the defenant 

to prove that (L) Thanuram Keot has relinquished his right and claims over the 

Dag No.133. Ld. Munsiff held that the averment of defendant is self-

contradictory as in his pleading in the written statement he had averred that 

(L) Thanuram Keot had relinquished his claim whereas in his deposition, he h 

ad stated that the relinquishment was made in favour of his father (L) 

Paniram, however, he during cross-examination stated that the relinquished 

was made in favour of the defendant. It was further observed that the 

defendant not only failed to establish that (L) Thanuram Keot had relinquished 

his right and claims over the Dag No.133, but also failed to show as to when it 
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was done and in whose favour the deed of relinquishment was made and in 

what condition. Thus, it was held that there is no force in the claim of the 

defendants that by virtue of relinquishment by Thanuram Keot, they have 

acquired title over the Dag No.133. Ld. Munsiff also discussed section 17(1) of 

Registration Act where it is stated that when the relinquishment comprises of 

immovable property, it requires registration, whereas evidence is clear that 

the defendants has admitted that the deed of relinquishment was made orally.   

 

My Decision And Reasons Thereof:  

(19) The Written Statement reveals that the stand of the defendants / 

appellants is that (L) Thanuram Keot has relinquished his right and his shares 

in Dag No.133 by taking some other land originally belonged to their father 

(L) Umai Keot. The written-statement is silent as to how the relinquishment 

was made or in what circumstances, though it was vaguely mentioned that it 

was a result of mutual partition. I have given evidences forwarded by the 

defendants/appellants due consideration & what can be understood from it is 

that they claim that the relinquishment by (L) Thanuram Keot was a oral 

relinquishment. Ld. Munsiff was right in observing that the Registration Act is 

very specific that any transfer of immovable property above Rs.100/- must be 

done only through registered deed. This law applies to relinquishment also. 

There is no evidence on record to show that (L) Thanuram Keot relinquished 

his share in favour of the defendants or their predecessor-in-interest. 

Pertinent to mention that no amount of oral evidence can dilute this 

requirement of law and in fact the oral evidence forwarded by the defendants 

cannot establish that there was any such mutual agreement by which (L) 
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Thanuram Keot had relinquished his share in Dag No.133. In the given 

circumstances, I find no reason to interfere with the decision of Ld. 

Munsiff and therefore, it is held that predecessor of plaintiff (L) 

Thanuram Keot has  not relinquished his right over the suit land.        

 

ISSUE NO.2: Whether the plaintiffs have right, title and 

interest over the suit land? 

Decision of Ld. Munsiff in the Impugned Judgment:  

(20) Ld. Munsiff observed that it is an admitted fact by both the parties that 

the original pattadar of the suit land was Umai Keot and he had three sons 

who inherited his property after his death. However, the point of dispute 

between the parties is whether (L) Thanuram Keot had relinquished his share 

of land in Dag No.13 to the defendants or their predecessor-in-interest. Ld. 

Munsiff held that the defendants have accepted the fact that (L) Thanuram 

Keot was a legal heir of Umai Keot and the plaintiff as PW-1 had clearly stated 

that defendants Kamala, Nabin and Robin had already sold 2 Kathas 2 2/3 

Lessa of land to Naba Kanta Bora from their share of land measuring 3 Kathas 

11 Lessas. PW-2 Golap Ch. Bhuyan, PW-3 Labaram Bhuyan and PW-4 

Mahendra Bhuyan supported the deposition of plaintiff and stated that plaintiff 

h ad inherited the suit land from their father (L) Thanuram Keot. All the 

witnesses were consistent in their deposition and during cross-examination 

defendant could not rebut the evidence of plaintiff witnesses. Thus, Ld. 

Munsiff was of the opinion that plaintiff has established to the degree of 

preponderance of probability their right, title and interest over the suit land. 

The onus of proof had shifted to the defendants to establish their relation or 
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right over the property even though a certified copy of Jamabandi (Ext.D, E, 

F) was exhibited, however, same does not confer any right and is only issued 

to facilitate the payment of land revenue. Hence, this issue was decided in 

favour of the plaintiffs.   

 

My Decision And Reasons Thereof:  

(21) It is very clear from the written-statement and the evidence forwarded 

by the defendants that they have not challenged the fact that (L) Thanuram 

Keot who is the predecessor-in-interest of the plaintiff/respondent have in fact 

inherited land under Dag No.133 along with his brothers Paniram Keot and 

Dhaneswar Keot. It also reveals from the evidence that the stand taken by the 

defendants /appellants is that (L) Thanuram Keot had in fact inherited 1/3rd 

share in Dag No.133 because of this right of inheritance. As they had become 

the joint owners of the suit land, the defendants had claimed right over the 

suit land solely based on their contention that as per the mutual partition (L) 

Thanuram Keot had relinquished his right over his share in Dag No.133. 

However, as discussed in Issue No.7, evidence as apparent that there was no 

written registered relinquishment deed by (L) Thanuram Keot in favour of the 

defendants or predecessor-in-interest. Registration Act is very specific in 

immovable property value above Rs.100/- can be tranferred only by a 

registered sale deed. Thus, in Issue No.7 it was held that the predecessor of 

the plaintiff (L) Thanuram Keot has not relinquished the suit land to the 

defendants. Hence, it is clear that the defendants / appellants have not 

acquired any right, title or interest over the suit land by way of the alleged 

relinquishment and therefore, plaintiffs have right, title and interest over the 
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suit land. In view of the above discussion, the decision of Ld. Munsiff in 

this issue is not interfered with and it is held that they had right, title 

and interest over the suit land.          

ISSUE NO.3: Whether the plaintiff is entitled to decree as 

prayed for? 

Decision of Ld. Munsiff in the Impugned Judgment:  

(22) Ld. Munsiff had held that in view of the decisions in the aforesaid 

issues, the plaintiff is entitled for a declaration that plaintiff has right, title and 

interest jover the suit land and is entitled for the recovery of possession by 

eviction of defendants and his men. Plaintiff is also entitled for permanent 

injunction and cost of the suit.  

 

My Decision And Reasons Thereof:  

(23) Considering the fact that Ld. Munsiff’s decision in all the issues has not 

been interfered with and has been found to in accordance with law, hence, I 

find no reason to interfere with the decision of Ld. Munsiff in this issue. 

Hence, the decision of Munsiff in issue No.3 is not interfered with.           

 

(24) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree, dated 19-05-

2012, passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 20 of 

2005. Hence, the appeal is dismissed and the Judgment and Decree 

dated 19-05-2012, is upheld. However, the parties will bear their own 

costs.  
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(25) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the 

ld. Court. 

 

Given under my hand & seal of the Court on the 7th September’ 2017. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE  

Plaintiff Witnesses: 

i. PW-1 Ratneswar Bhuyan 

ii. PW-2   Golap Ch. Bhuyan 

iii. PW-3 Labaram Bhuyan Netai 

iv. PW-4 Mahendra Bhuyan 

 

Plaintiff Exhibit : 

i Ext.1 :  Khiraj Patta No.35 

ii Ext.2 :  Certified copy of Jamabandi of PP No.12 (N) 54 (O) 

iii Ext.3 :  Certified copy of Jamabandi of PP No.35 (N) 12 (O) 

iv Ext.4 :  C/C of order passed in Misc. Case No.9/145/99 

v Ext.5 :  Certified copy of order passed in mutation case 

vi Ext.6 :  C/C of order passed in Misc. 41/02  dated 09-12-04 

 

Defendant Witnesses: 

i. DW-1 :  Kamal Bhuyan 

ii. DW-2 :  Naba Kanta Bhuyan 

iii. DW-3 :  Jagan nath Saikia 

iv. DW-4 :  Bipul Bhagaboti 

     

Defendant Exhibits : 

i Ext.A :  Misc. 9/145/99 case record  

ii Ext.B :  Judgment dated 10-04-2002 

iii Ext.C :  Certified copy of order 

iv Ext.D :  Jamabandi of PP No.35 

v Ext.E :  Old Jamabandi 

vi Ext.F :  Chita copy 

   

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


